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SUMMARY

The Commission should apply the verifications rules it adopts in this proceeding equally to
all telecommunications carriers. There can be no justification for singling out incumbent local
exchange carriers (“ILECs”) for separate treatment when other carriers have incentives and
opportunities to behave anti-competitively in their own established markets and as they enter new
markets. The verification rules adopted by the Commission will work best in tandem with stiff
penalties for unauthorized preferred carrier (“PC”) switches. The Commission should focus its
efforts on out-bound verification and afford consumers the maximum amount of control over their
PC selections.

LECs must not be put in situations where they have to act as third party billing arbitrators.
Where this cannot be avoided, LECs must be able to recover the costs they incur in assisting
authorized carriers and slammers resolve disputes. Consumers who are victims of slamming
should still be required to make remittance for services rendered, but should not be required to
pay more than they would have but for the unauthorized PC change. Authorized carriers must be
made whole by the slamming carrier.

Finally, the Commission should ensure that its rules do not inadvertently permit resellers
to damage, unintentionally or otherwise, the service reputations of underlying network providers.
Resellers that brand their service based on the underlying network provider cause themselves to
be inextricably linked with the network provider in the mind of the customer. Any service
reliability problems a customer may experience with a reseller that has switched its underlying
provider without notifying the customer will reflect negatively back upon the original network

provider despite the fact that its network is no longer associated with the customer.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Implementation of the Subscriber Carrier
Selection Changes Provisions of the
Telecommunications Act of 1996

CC Docket No. 94-129
Policies and Rules Concerning
Unauthorized Changes of Consumers’
Long Distance Carriers
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COMMENTS OF THE
UNITED STATES TELEPHONE ASSOCIATION

The United States Telephone Association (“USTA”) respectfully submits these comments
in response to the Further Notice of Proposed Rulemaking issued in the above-referenced
docket." USTA is the principal trade association of the local exchange carrier (“LEC”) industry,
with over 1,000 members.

USTA applauds the Commission for initiating this proceeding to address the rapidly
burgeoning problem of unauthorized carrier changes, or “slamming.” By its own account, the

Commission receives more complaints about slamming than any other telephone related

thg:s_o_ﬂQQnsnm:rj_Lo_g_D_slam&m_s CC Docket No 94- 129, FCC 97- 248 released
July 15, 1997 (“Further Notice™).
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complaint.® The skyrocketing annual growth rate of slamming incidents will only worsen as

competition in the local and intralLATA toll markets increases. Slamming makes a mockery of
consumer choice in the marketplace and forces consumers to waste time and money resolving
issues they should never have had to deal with in the first place. From the service provider
standpoint, the unscrupulous behavior of slammers is rapidly eroding the trust and goodwill
carriers have built up with consumers over decades in responding to their needs in a positive

manner. Slamming is a corrosive business practice that must be eliminated, and USTA welcomes

this rulemaking.

L Application Of Verification Rules

A. The Commission Should Apply Verification Rules Equally To All
Telecommunications Carriers.

The anti-slamming provisions of Section 258 apply to all telecommunications carriers.’
The Commission should implement these provisions so that they apply equally to all
telecommunications carriers. The Commission should not attempt to read something into the
statutory language that does not exist. Specifically, the Commission asks commenters to “address
whether incumbent LECs should be subject to different requirements and prohibitions because of

any advantages that their incumbency gives them compared to carriers that are seeking to enter

memmmmmmmfuummam

ation, delivered

August 12, 1997 (Ness Testimony),
> 47US.C.§258.
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the local exchange markets.”* The Commission does not base its supposition on any statutory
language or legislative history.

Incumbent LECs (“ILECs”) and competitive LECs (“CLECs”) compete against one
another in the local exchange market by offering different dial tone serviccs designed to attract
and retain customers. In that respect, they are largely differentiated from one another by
branding. That ILECs have an initially larger local market share than CLECs has no bearing on
the anti-competitive incentives and opportunities that might exist for CLECs to protect and
expand their respective market shares. The focus of this proceeding should be to deter slamming
by penalizing slammers. The Commission’s anti-competitive concerns can easily be addressed by
more general rules that apply to all telecommunications carriers without singling out ILECs for
separate treatment, provided such rules are properly implemented.

Moreover, the Commission does not explain why it believes that only ILECs would act
anti-competitively, while CLECs apparently would not have anti-competitive incentives and
opportunities to protect their own market share.> For example, the Commission does not
demonstrate why it believes that only ILECs would use preferred carrier (“PC”) freezes anti-
competitively, while CLECs would not do so. Nor does it explain why only ILECs would make

unauthorized PC switches, while CLECs would not.

In a similar vein, limiting PC changes submitted by ILECs only to those verified by third

¢ Further Notice at 15 (footnote omitted).

5 Id. at |15, footnote 49.
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parties unfairly discriminates against ILECs.® The problem with slamming is not that it is overly
difficult to detect. Indeed, the sheer volume of slamming complaints is indicative of the ease with
which slamming is detected. Rather, the problem with slamming is that the Commission’s rules
do not deter slamming in the first instance. If the Commission adopts rules that eliminate the
economic incentive for telecommunications carriers to slam, the Commission’s purely speculative
concerns that ILECs will “make unauthorized PC changes on their own behalf without detection,”
become moot.” Adopting rules that eliminate the economic incentive for making unauthorized PC
changes, yet nevertheless require ILECs alone to obtain third party verification would place
ILECs at a competitive disadvantage. Third party verification should either be volitional or it

should be required for all telecommunications carriers, not just ILECs.

B. The Commission Should Focus On Out-Bound PC Switch Call Verification.

If a customer calls a carrier and orders a PC change, common sense dictates that the
customer is fully aware of the consequences of his actions. Requiring application of the
Commission’s verification rules to a customer who affirmatively acts on his own motion to switch
carriers seems excessive.® In-bound calls differ markedly from out-bound calls in that the

consumer has already given thought to the matter of switching carriers and decided that doing so

S Further Notice at {15.
7 .I_d
® Id,atf19.
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is in his best interest. In-bound PC switch calls are ones of volition where the consumer has
already made up his mind, whereas out-bound PC switch calls are ones in which the consumer
must be persuaded.

Applying verification procedures to in-bound PC switch calls patronizes the consumer,
questioning whether he really knows what in his best interests, thereby eroding his control over
his choice of service providers. The Commission has expressed its concern that consumers will be
reluctant to be pro-active in order to make changes in their carrier selections.” One can hazard a
guess as to how consumers will react when they are required to repeat pro-active requests to
switch carriers made on their own initiative. Though well-intentioned, the Commission should
affirmatively recognize consumer control over choice of telecommunications carrier and focus on

verifying out-bound PC switch calls, which have a much higher potential and incidence of

unscrupulous behavior.

C. The Commission’s Current Verification Rules For Qut-Bound PC Switch Calls Will
Function Best In Tandem With Stiff Penalties For Unauthorized PC Switches.

Carriers should be permitted to continue applying the range of verification procedures
available to them. Continuing this flexibility will allow carriers to adjust to different markets
accordingly. For example, in states where slamming is a more prevalent problem, like California,
a carrier may wish to choose third party verification as its verification procedure. In a different

state where slamming is less prevalent, third party verification may be excessively cautious.

® Id, at |22.
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Carriers should have the ability to make their own decisions about which verification procedure
offers them the greatest amount of assurance while still being cost-effective. That the
Commission’s current verification rules have failed to eliminate slamming has more to do with
their bark lacking bite than it does about any shortcomings in the rules. The problem with
slamming is that the penalty for violating these rules is not sufficient to offset the financial benefit
of doing so.

Accordingly, the Commission should back up these verification procedures with penalties
whose costs outweigh any benefits a slammer might perceive in making an unauthorized PC
change. The Commission has a wide range of options before it for punishing slammers and it
should employ them. Substantial fines, forfeitures, consent decrees, and perhaps even FCC
service license revocation in extreme cases, should be vigorously employed against those carriers
that choose to ignore proper verification procedures. Already, intral ATA toll slamming is
becoming a problem.'® With competitive entry into the local exchange continuing to accelerate,
the problem of slamming will only continue to grow until the Commission eliminates the financial
incentive. Moreover, as competition increases, ILECs will no longer be neutral third parties. Not
only will slamming complaints increase dramatically, but resolving slamming complaints will

become more contentious absent Commission action.

' See, Ness Testimony.

.
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D. Consumers Must Be Given The Option For Maximizing Their Control Over PC
Selections.

As the Commission correctly notes, the consumer anger caused by slamming results from
“the loss of control over their telecommunications carrier.”"' The Commission should extend to
consumers the option of maximizing their control by permitting them to choose which carrier
selections to freeze. Consumers should have the ability to place individual freezes on their
interexchange, intralLATA toll, and local services. Moreover, these individual PC freezes should
remain in place regardless of whether the consumer makes PC changes in a different service. For
example, if a consumer had three different PCs -- one for each type of service -- and then elected
to switch the PC providing intralL ATA toll service, the freezes for local and interexchange service
would remain in place. As for the newly switched intral.ATA toll service provider, the consumer
would have to initiate the appropriate steps for enacting a new freeze on that service if the
consumer so desired. PC freezes should be initiated and terminated only at the behest of the
customer. Once a consumer terminates a PC freeze and switches to a new service provider, the
consumer ceases to be a customer of that service, thereby causing the natural expiration of the
freeze. The freeze does not follow the consumer.

USTA agrees that PC freezes do have the ability to hinder competition if the
Commission’s rules permit improper use of them. USTA believes that customers must be fully
informed about what a PC freeze does and what action is necessary on their part to change

carriers once a PC freeze is placed. For those carriers which choose to use a mailing insert to

' Further Notice at {8.
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inform their customers about PC freezes, USTA agrees that an insert similar to that which the
Commission describes in the Further Notice would inform customers without pressuring them to
enact a freeze or choose a particular PC.2

USTA suspects that the Commission may be correct in its supposition that “PC freezes
may increase the burden of competing carriers in securing new customers.” It may very well be
that some consumers may be unwilling to take the additional affirmative step of lifting the freeze
in order to complete the PC switch. The question becomes whether it is consumers or
telecommunications carriers or the government that possesses the savvy to determine what is in
the consumer’s own best interests with respect to subscribing to telecommunications service.
Given the magnitude of consumer anger over slamming, it would appear that consumers are
determined to let slammers know that they know best.

USTA would also note that this burden would apply to all carriers. BOC interLATA
affiliates will face the same burden garnering new interexchange customers when they are
eventually authorized to begin offering service. A burden on all telecommunications carriers
discriminates against none. The Commission should keep in mind that any resulting burden would

be just as applicable in all three telephony markets, not just that of the local exchange, as some

12 Id, at 123. (“We tentatively conclude that a carrier that mails to a subscriber (a) an

explanation of a PC freeze, (b) an explanation of the subscriber’s right to request such a freeze for
its telecommunications service, and (c) advice on how the subscriber can obtain a PC freeze,
would be acting consistent with the goals and policies of the Act and the Commission’s rules and
orders.”) (See, too, omitted footnote 72 in §23.)

B 14, at §22.
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parties will no doubt allege. PC freezes may be an inconvenience for any and all carriers seeking

to attract new customers, but it should be the consumer who is ultimately responsible for making

the decisions affecting his welfare.

I Liability Issues.

A. LECs Must Not Be Put In The Position Of Having To Act As Third Party Billing
Arbitrators In Slamming Incidents.

The Commission should not adopt any rule that places an otherwise neutral third party
between the authorized carrier and the slammer. Forcing neutral third parties into such situations
requires the neutral party to expend time and resources resolving a dispute in which it has no
stake. Unless a LEC is directly involved in a slamming incident, LECs should not be required to
act as billing arbitrators between authorized carriers and slammers.'*

With the present situation, every time a slamming incident occurs between two non-LECs,
it is invariably the LEC that is required to expend time and resources in tracking down the billing
specifics for a consumer using a service not provided to the consumer by the LEC itself, but by
one of the two disputing non-LECs. When a consumer gets slammed, the LEC is forced to call
the authorized carrier, review billing records, and undertake other tasks necessary to help the

authorized carrier and the slammer resolve the incident.’* There is no specific mechanism that

14

USTA believes that CLECs, too, should not be forced to act as third party billing
arbitrators.

15 It goes without saying that the LEC is also forced to bear the brunt of the consumer’s
understandable, but misplaced, anger over being slammed.

9
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permits recovery of these costs. These are costs over and above those associated with standard
PC changes and recovered through NECA’s five dollar primary interexchange carrier change
tariff. To the extent that LECs cannot avoid being interposed between authorized carriers and

slammers, LECs must be allowed to recover these costs through a similarly standardized and

predictable mechanism.

B. Consumers Should Be Required To Make Remittance For Services Rendered.
Although the notion of allowing customers the option of refusing to pay charges assessed
by an unauthorized carrier has a certain innate appeal, this appeal disregards the fact that the
consumer did in fact receive telecommunications service. It would be one thing if the consumer
had been charged for services not rendered. However, the fact that the consumer did receive
service, albeit not from their chosen carrier, requires remittance. The question is not whether the
consumer should pay, but whom should the customer pay and how much? The answer to the first
part of the question is two-pronged. If the consumer has already paid the slammer, then the
authorized carrier should recover that revenue directly from the slammer. If the consumer has not
paid the slammer, then the consumer should pay the authorized carrier after being re-billed by that
carrier. The matter of how much the customer should remit ought to be determined by the

authorized carrier. However, consumers should pay no more than they would have been charged

had they not been slammed.'¢

' With respect to the issue of whether slammers are required to remit the value of premiums

the consumer would have earned but for the slamming, the legislative history of Section 258

10



USTA Comments
CC Docket No, 94-129
September 15, 1997

C. Authorized Carriers Must Be Made Whole By The Slammer.

With respect to those charges for which the slammer should be liable to the authorized
carrier, USTA agrees with the Commission’s proposal that the slammer should, at a minimum,
“be liable to the subscriber’s properly authorized carrier in an amount equal to all charges paid by
such subscriber after such violation.”"” USTA would note that where the slammer’s rates are
higher than those of the authorized carrier, the rate differential would help offset expenses
incurred by the authorized carrier in collecting the liability. Where the slammer charges a rate
lower than that of the authorized the carrier, then the authorized carrier should be made whole by
recovering the difference directly from the slammer. Ironically, in this instance, the consumer will

benefit, albeit temporarily, from the actions of the slammer.

III. The Commission’s Rules Must Protect The Service Reputation Of Underlying
Network Providers From Harms Caused By Reseller Actions.

As USTA has already alluded, dial tone is increasingly becoming a commodity where
customer service and product branding serve to delineate service providers.'* As such, service

reputation will become paramount for attracting and retaining customers. Therefore, protecting

clearly indicates that “carriers guilty of slamming should be held liable for premiums, including

travel bonuses, that would otherwise have been earned...” S. Conf Rep. No. 104-458, 104th
Cong., 2nd Sess. at 136 (1996) (Joint Explanatory Statement). USTA would simply state again
that the issue of how these premiums are to be collected is a matter that should be strictly
between the authorized carrier and the slammer.

7 Further Notice at 28 (footnote omitted).
18 See supraat p. 3.

11
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that service reputation will be crucial. Toward that end, USTA agrees that any test adopted by
the Commission for making determinations whether subscriber notification is required when a
reseller changes its underlying network provider should, at a minimum, be based on factors of
relevancy identified by the Commission in this Further Notice

If a reseller bases part of its branding strategy on the implied reliability of the underlying
network provider, then that underlying network provider is inextricably linked in the mind of the
consumer with the reseller. If a reseller changes network providers without notifying the
consumer of the change, the original network provider will suffer negative fallout from any future
service reliability problems the consumer might experience even though it is no longer the
underlying provider. The Commission should ensure that its rules do not inadvertently permit

resellers to damage, unintentionally or otherwise, the service reputations of underlying network

providers.

CONCLUSION

For the above-stated reasons, the Commission should apply the verification rules it adopts
in this proceeding equally to all telecommunications carriers. These verification rules will work
best in tandem with stiff penalties for unauthorized PC switches. The Commission should focus

its efforts on out-bound verification and give consumers the maximum amount of control over

their PC selections.

 Further Notice at 139.

12



USTA Comments
CC Docket No. 94-129
September 15, 1997

LECs must not be put in situations where they have to act as third party billing arbitrators.

Where this cannot be avoided, LECs must be able to recover the costs they incur in assisting

authorized carriers and slammers resolve disputes. Consumers who are victims of slamming

should still be required to make remittance for services rendered, but should not be required to

pay more than they would have but for the unauthorized PC change. Authorized carriers must be

made whole by the slamming carrier.

Finally, the Commission should ensure that its rules do not inadvertently permit resellers

to damage, unintentionally or otherwise, the service reputations of underlying network providers.

Its Attorneys

Todd Colquitt, Director
Legal & Regulatory Affairs

September 15, 1997
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